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arbitration treaty is the contention of Mr. Wheeler's committee, who maintain 
that no treaty-making power is thus delegated to the President ; that though 
every treaty is an agreement, every agreement is not a treaty ; and that the 
power of the President and the Senate to make treaties is not limited to the 
power to make special treaties only. 

Mr. Wheeler's view seems to derive some support from a decision under the 
tariff act of Oct. I, 1890, in which a somewhat similar question was involved. 
Section three of this act provided that whenever the President should be satis- 
fied that the government of any country producing certain articles which were 
admitted free into the United States, imposed on products of the United States 
duties which he should deem reciprocally unreasonable, he should suspend the 
free introduction of these articles for such a time as he should deem just, during 
which time designated duties were to be paid. 26 U. S. Stat, at L. 567. 
This was held constitutional. Field v. Clark, 143 U. S. 649. The court, 
after acquiescing in the general proposition that Congress cannot delegate its 
legislative power to the President, stated its position as follows: " It [the action 
of the President] was not making law. He was the mere agent of the law- 
making department to ascertain and declare the event upon which its expressed 
will was to take effect. . . . What has been said is equally applicable to the 
objection that the third section of the act invests the President with treaty- 
making power." See Butler, Treaty-Making Power of the U. S. 
§ 465, note 1 . 

Following out the analogy of this decision, it would seem that, although the 
President and Senate cannot delegate to the President the treaty-making 
power, yet they can frame a general arbitration treaty, in which the President is 
made the mere agent of the treaty-making department. The treaty gives a 
general ratification in advance, delegating to the President, as executive, the 
power of determining what individual instances fall within the scope of the rati- 
fication, and of making the necessary arrangements for carrying out the pro- 
visions for arbitration. 



Right of City to Require Material for its Public Works to be 
Dressed within State. • — A recent article criticising a late decision of the 
Missouri Supreme Court has brought into prominence a very interesting ques- 
tion of interstate commerce. Municipal Ordinances relating to Materials 
entering into Public Works which Interfere with Interstate Com?nerce, by 
Eugene McQuillin, 61 Cent. L. J. 65 (July 28, 1905). An ordinance of St. 
Louis provided that only rock dressed within the state should be used in any of 
the city's public works. The court held that this ordinance was not in conflict 
with the commerce clause of the Federal Constitution, but was an exercise of a 
city's "reasonable right to select material for street improvements." Allen v. 
Labsap, 87 S. W. Rep. 926. This proposition Mr. McQuillin attacks, on the 
ground that a city's " reasonable right " does not justify an interference with 
interstate commerce, and that such an interference existed in the case under 
discussion. Mr. McQuillin leads up to this main point by a preliminary exposi- 
tion of the elementary principles of interstate commerce, followed by the state- 
ment of several cases. A number of the decisions cited, however, seem not in 
point; among them, People v. Coler (166 N. Y. 144), on which chief reliance is 
placed. The opinion was to the effect that a state law requiring cities to adopt 
such ordinances as that of St. Louis is invalid under the commerce clause of the 
Constitution. There the state was prescribing conditions, not for itself in its 
rdle of proprietor, but for its cities. Nor does any question there arise of the 
reasonable right of a city to select material for its own works. The United 
States Supreme Court in the case of Atkin v. Kansas (tgi U. S. 207) rendered 
a decision which applies very forcibly to the point under discussion. A state 
law requiring an eight-hour day on all the state's public works was held valid, 
on the ground that the state acting as a proprietor has the same right as an 
individual in prescribing the conditions under which work for it shall be done. 
If the Union Pacific, for example, were to declare that only ties dressed in 
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Missouri should be used on its roadbed in that state, there would surely arise 
no question of interference with interstate commerce. 

The other cases cited by Mr. McQuillin hold invalid general state laws inter- 
fering with the inherent right to introduce goods from one state into another 
and to sell them in the general market. For example, the case of Robbins v. 
Shelby Taxing District (120 U. S. 489) declared unconstitutional a state law 
which put a license tax on all sales by drummers. The citation is not apposite, 
for St. Louis does not by its ordinance interfere with the sale to others of 
dressed rock from any source. The resulting reduction of the general market 
has no bearing on the constitutionality of the ordinance, since an individual or 
a corporation might easily use as large a proportion of dressed rock as does 
a single city. The fallacy in Mr. McQuillin's contention lies in the assump- 
tion that any one has an inherent right to compel St. Louis, for example, to 
accept his rock. No such right exists as against a city or state any more 
than it exists as against an individual or a corporation. 



Abatement of Smoke Nuisance in Large Cities by Legislative Declaration 
that Discharge of Dense Smoke is a Nuisance per se. Eugene McQuillin. 
Collecting and reviewing the authorities on the question whether such legislation is 
within the reasonable exercise of the state's police power. 60 Cent. L. J. 343. 

"Agency by Estoppel." John S. Ewart. Reply to Professor Cook, presenting 
estoppel theory in cases of agent's unauthorized action. 5 Columbia L. Rev. 354. 

American Lawyer, The. Alfred Hcmenway, The annual address before the 
American Bar Association. 17 Green Bag 514. 

Basis of Affirmative Obligations in the Law of Tort, The. II. Francis H. 
Bohlen. Full discussion of the line of cases headed by Winterbottom v. Wright. 
53 Am. L. Reg. 273. 

Buyer's Risk in Closing a Real Estate Deal, The — How to Escape it. Lem- 
uel M. Ackley. A practical and valuable suggestion. 38 Chic. Leg. News 1 1. 

Case of John Chandler v. the Secretary of War, The. Gordon E. Sherman. 
Tracing the origin of the power of our courts to declare laws unconstitutional, and 
giving early cases on that point. 14 Yale L. J. 431. 

Centenary of the French Civil Code, The. Sir Courtenay Ilbert. Touching in- 
cidentally the general question of codification. (Read before British Academy, 
1904.) 6 J. Soc. Comp. Leg. N. s. 218. 

Certainty and Justice. Frederic R. Coudert. Maintaining that the principle of 
" Stare Decisis " is being modified. Where public opinion has crystallized, the 
law is clear; elsewhere, as in labor questions, law is confused. 14 Yale L. J. 361. 
See 18 Harv. L. Rev. 318. 

Common Law in Federal Jurisprudence, The. Thomas Dent. Concerning the 
ownership of basins of non-navigable waters adjoining land granted by United 
States patents. 61 Cent. L. J. 123. 

Conditions in Contract. Clarence D. Ashley. Distinguishing between express 
conditions, implied conditions, and limitations. 14 Yale L. J. 424. 

Constitutionality of General Arbitration Treaties, The. Everett P. 
Wheeler. 17 Green Bag 533. See supra. 

Contribution to General Average. H. Birch Sharpe. Discussing how the ob- 
ligation to contribute to general average arises in a policy of marine insurance. 
21 L. Quar. Rev. 155. 

Covenant to Repair in Sub-Leases, The. H. C. M. A valuable warning to sub- 
lessors to see that every sub-lease reserves a power to the lessor to enter and make 
repairs on the tenant being in default. 119 Law T. 285. 

Customs of Ragusa, The. P. Vinogradoff. Being a review of a recent edition of 
the Statute of Ragusa. 21 L. Quar. Rev. 179. 

Deceased Wife's Sister, The. N. W. Hoyles. Called forth by the prevalency in 
Canada of marriages with deceased wives' sisters and discussing the question from 
a legal and historical view-point. 41 Can. L. J. 345. 

Destruction of Neutral Ships by a Belligerent. Hugh H. L. Bellot. Main- 
taining that destruction of neutral ships by a belligerent cannot be justified by 
even the gravest necessity. 119 Law T. 193. 



72 HARVARD LAW REVIEW. 

Development of the Rule in Keech v. Sandford, The. Walter G. Hart. 
Treating the question how far a trustee of a lease purchasing a renewal or the re- 
version becomes a constructive trustee thereof for his cestui. 21 L. Quar. Rev. 258. 

Disqualification of Executors on Other than Statutory Grounds — Per- 
sonal and Immoral Unfitness. John W. Smith. Contending that such dis- 
qualification is an unwarranted interference with the testator's expressed desires. 
61 Cent. L. J. 106. 

Do we Need a Philosophy of Law ? Roscoe Pound. Discussing the growth and 
supremacy of the Common Law, and suggesting as a remedy for its present weak- 
ening a departure from the individualistic view. 5 Columbia L. Rev. 339. 

Duration of Copyright. Samuel J. Elder. Showing need of an extension of the 
term, and comparing our law with that of foreign nations. 14 Yale L. J. 417. 

Estoppel by Assisted Representation. John S. Ewart. Treating of Agency by 
Estoppel. S Columbia L. Rev. 456. 

EXCLUSIVENESS OF THE POWER OF CONGRESS OVER INTERSTATE AND FOREIGN 

Commerce, The. I. James S- Rogers. A. review of the leading cases, arguing 

against the view that state power is concurrent. 53 Am. L. Reg. 529. 
Freedom of Contract. Jerome C. Knowlton. Discussing how far the right of the 

individual or municipality to contract may constitutionally be curtailed by the 

state. A resume of the law. 3 Mich. L. Rev. 617. 
Hague Court and Vital Interests, The. Thomas Barclay. Arguing for gen- 
eral arbitration treaties in matters affecting the "national honor or vital interests" 

of nations. 21 L. Quar. Rev. 109. 
Incorporation by the States. Herbert Knox Smith. Urging a national uniform 

law for the regulation of corporations. 14 Yale L. J. 385. 
Influence of the Bar in the Selection of Judges throughout the United 

States, The. Simon Fleischmann. 13 Am. I^aw. 165, 199. 
In how far may Acts of the Legislature be Made Contingent upon being 

Accepted by Popular Vote without Violating the Principle that 

Legislative Power cannot be Delegated. F. E. Williams. Drawing the 

line between acts that affect the state as a whole, and local option laws submitted 

to the district affected. 61 Cent. L. J. 3. 
Jurisdiction over Non-Residents in Personal Actions. Edward Q. Keasbey. 

Reviewing the English and American decisions. 5 Columbia L. Rev. 436. 
Labor Strikes and Injunctions. P. L. Edwards. A review of the recent cases 

upon this subject. 67 Alb. L. J. 209. 
Law of Bank Checks, A Practical Series on the. Anon. 22 Banking L. J. 

303, 393, 567. 
Law of the Constitution in Relation to the Election of President, The. 

J. Hampton Dougherty. A critical discussion of the provisions of the Constitution 

relating to the election of President. 67 Alb. L. J. 195. 
Law's Delays, The — Can they be Obviated? William Lambert Barnard, etc. 

Containing a statement of comparative conditions in England, France, and Italy, 

with a discussion of the applicability of foreign methods to the United States. 

17 Green Bag 261, 265, 268. 
Law as to an Employer's Liability and Workmen's Compensation, Prize 

Essay on the. John Hall. Discussing the construction of the acts and their 

scope. 27 L. Stud. J. 178. 
Law concerning Monopolistic Combinations in Continental Europe, The. 

Francis Walker. Comparing various attempts at curative legislation, and the 

causes of their failure. 20 Pol. Sci. Quar. 13. 
Legacies to Servants. C. B. Labatt. A short treatment in text-book style, with 

useful statement of cases. 41 Can. L. J. 425. 
Legal Rights in the Remains of the Dead. Frank W. Grinnell. A highly 

interesting discussion, with full citation of the authorities, of the right and manner 

of disposing of dead bodies. 17 Green Bag 345. 
Liability of Water Companies for Fire Losses — Another View. Albert 

Martin Kales. Restating the prevailing doctrine that the property owners can- 
not sue. 3 Mich. L. Rev. 501. 
Limitation of Hours of Labor and the Federal Supreme Court. Ernest 

Freund. Severely criticising the recent case of People v. Lochner. 17 Green 

Bag 411. 
Mandamus against a Governor. Edward J. Myers. Arguing that the writ should 

not issue against the governor of a state. 3 Mich. L. Rev. 631. 
Maritimk. Conference, The. II. Anon. Commenting upon the work of the recent 

conference and the problems which confront it in its endeavor to establish a uni- 
form maritime code for all nations. 119 Law T. 263. 
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Maritime Law and Jurisdiction in Australia. F. L. Stow. 2 Commonwealth 
L. Rev. 157. 

Medical Expert Evidence. Lucilius A. Emery. Deploring the present unsatisfac- 
tory condition of medical expert testimony and favoring court experts as supple- 
mentary to the present party experts. 39 Am. L. Rev. 481. 

Most Interesting Chancery Sequel to a Noted Insurance Case at Law, A. 
Robert J. Brennan. Commenting adversely on the decision in Northern Assurance 
Co. v. Ass'n, 183 U. S. 308, holding that there can be no waiver by the insurer 
of a forfeiture clause when the insured is aware of the breach of the condition, and 
commending the contrary holding in Grand View Ass'n v. Assurance Co., 102 
N. W. 246. 60 Cent. L. J. 484. 

Municipal Ordinances relating to Materials entering into Public 
Works which Interfere with Interstate Commerce. Eugene McQuillin. 
61 Cent. L. J. 65. See supra. 

New German Code, The. F. P. Walton. A comment upon the new German Code 
explaining briefly the legal system which it superseded and noticing the points in 
which it differs from English law. 4 Can. L. Rev. 372. 

Notes on Maine's "Ancient Law." Sir Frederick Pollock. 21 L. Quar. Rev. 165, 
274. 

Noteworthy Changes in the Statute Law of the Year. Henry St. George 
Tucker. Extracts from the Address of the President of the American Bar Associa- 
tion. 17 Green Bag 523. 

Parliament of Nations, A. Hayne Davis. Discussing the movement toward gen- 
eral international arbitration. 12 The Bar, No. 4, 35. 

Philippine Penal Code, The. Richard W. Young. Commenting upon the com- 
paratively limited discretion of Philippine judges in imposing penalties. 13 Am. 
Law. 147. 

Power of a State to Forbid the Traffic in or the Possession of Wild Game 
and Fish when Brought in from Another State or Country as Affecting 
Interstate Commerce, The. Eugene F. Law. Review of the authorities, and 
criticism of the decisions holding that a state has the right to prohibit such traffic. 
60 Cent. L. J. 324. 

Practice Work in Law Schools. James Parker Hall. Its advisability discussed 
in a paper before the Association of American Law Schools. 17 Green Bag 528. 

Recovery of Money Paid under Mistake of Law. Frederic C. Woodward. 
Suggesting exceptions to the general rule of non-recovery, and offering a test. 
5 Columbia L. Rev. 366. 

Right of a Third Party under a Contract inter alios. A. C. Gait. An article 
stating the law in England and Canada, with a collection of the cases in point. 
4 Can. L. Rev. 364. 

Scheme of Copyhold Enfranchisement, A. H.J. Randall. Suggesting an act 
abolishing copyhold tenures and converting them into freeholds. 21 L. Quar. 
Rev. 150. 

Some Changes Effected by the Negotiable Instruments Law in Missouri. 
J. M. Blayney,Jr. Indicating the changes that the act may be expected to pro- 
duce in the law of Missouri. 6b Cent. L. J. 363. 

Subject of " No Protest," The. Anon. A practical discussion. 22 Banking L. J. 
311. 

Theory and Practice in the Law of Bailments. Victor D. Cronk. A brief criti- 
cism of the theory that there are three degrees of care in the Law of Bailments. 
67 Alb. L. J. 135. 

True Criteria of Class Legislation, The. Andrew Alexander Bruce. Maintain- 
ing that the true test of class legislation is " whether or not by that legislation 
any person is hindered in his struggle or competition with his fellow men." 60 
Cent. L. J. 425. 

When will an Innkeeper's Lien for the Board and Lodging of his Guest 
Extend to the Property of Third Persons Brought to the Hotel by the 
Guest? Walter J. Lotz. Discussing the question whether the common law rule 
giving innkeepers a lien in such cases, is taking property without due process of 
law. 6i Cent. L. J. 43. 

XVI (XIV ?) Amendment— its History and Evolution, The. I, John W.Judd. 
13 Am. Law. 338. 



